one of the toughest things for prosecutors or victims of fraud of any type, but especially art-related fraud, to prove is the element of scienter – that the accused knew that what they were doing was wrong, e.g., that the artwork they were selling was a forgery. Some recent cases have attempted to prove scienter by pointing to multi-hundred-thousand-dollar markups between the price a gallery for which purchased a painting, later proven to be a forgery, and the price at which they sold it to the victim, on the theory that such a price disparity shows that the gallery knew something was off about the painting, or else they couldn’t have acquired it so cheaply. I plan to provide students with some sources of information on auction prices for the artists in question and statistics on the art market as a whole, and ask them to compare price fluctuations to make arguments about whether such markups indicate fraudulent intent or not.
Revised goals:
knowledge and conceptual understanding: Students will calculate the profit margin and the ratio of purchase price to sales price for forged paintings by Jackson Pollock and Robert Motherwell sold by the Knoedler Gallery as well as calculate the profit margin and the ratio of purchase price to sales price for authentic Pollock and Motherwell paintings sold in the New York art market during the same period.
thinking and other skills: Students will identify whether or not the profit margin and the ratio of purchase price to sales price for the forged paintings is significantly different from the profit margin and the ratio of purchase price to sales price for authentic Pollock and Motherwell paintings and will draw on these data to make an argument about whether or not the Knoedler Gallery had or should have had scienter (guilty knowledge) about the authenticity of the paintings they sold.
attitudes, values, dispositions and habits of mind: Students will give feedback on arguments about the Knoedler Gallery’s scienter made by their peers and by courts, lawyers, and newspaper reports in order to demonstrate that they appreciate the value of data analysis in making legal arguments.
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